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Ordinance No. 2020-

AN ORDINANCE

TO ENTER INTO A DEVELOPMENT AGREEMENT BETWEEN THE CITY OF
GREENVILLE AND FLOURNOY DEVELOPMENT, INC. FOR INFRASTRUCTURE
IMPROVEMENTS AT THE INTERSECTION OF WOODS CROSSING ROAD AND
CONGAREE ROAD AND TO APPROPRIATE $258,289 FOR THE PROJECT

WHEREAS, Flournoy Development Inc. (the “Developer”) is the owner of property located on
Woods Crossing Road and Congaree Road in the City of Greenville, South Carolina, said property being
further described as Tax Map Number 0260000100400 as more fully set forth in Exhibit A to the
development agreement attached hereto and made a part hereof as Attachment 1 (the “Development
Agreement” and the real property described thereinthe “Property”); and

WHEREAS, the Developer will invest $42,000,000 to develop a 321 multi-family units and 22,000
square feet of commercial space on the Property (the “Project”); and

WHEREAS, the City has identified a need to upgrade the intersection of Woods Crossing Road
and Congaree Road in order to meet the needs of existing and future development; and

WHEREAS, as part of the aforementioned needed intersection infrastructure improvements the
City desires to install a mast arm traffic signal at this intersection; and

WHEREAS, the City desires to see the Property developed into a commercially viable business,
which is a material inducement to the City’s financial participation in the Project; and

WHEREAS, the Developer desires to design and construct improvements consisting of the
installation of a mast arm traffic signal and other public infrastructure improvements for the Project as more
fully set forth in Exhibit B of the Development Agreement, and the City has agreed to provide no more than
$258,289 toward the installation of a mast arm traffic signal as part of the Intersection Improvements,
contingent upon the City’s receipt of grant funding from the Greenville Water System in said amount ;

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY
OF GREENVILLE, SOUTH CAROLINA, the Development Agreement is hereby approved, and $258,289
is hereby appropriated as reflected in Attachment 2 attached hereto and made a part hereof. The City
Manager, in consultation with the City Attorney, may make or accept minor modifications to the wording
and designations of the attached documents as may be necessary or appropriate, provided there is no
compromise of the substantive purposes of this Council action. Should the City Manager or City Attorney,
or both, determine that any modification of previously negotiated terms is significant and warrants further
action by City Council, then the matter shall be presented to Council for further review before the final
execution.

DONE, RATIFIED AND PASSED THIS THE DAY OF , 2020.

MAYOR
ATTEST:

CITY CLERK
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APPROVED AS TO FORM:

CITY ATTORNEY

REVIEWED:

CITY MANAGER
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ATTACHMENT 1

STATE OF SOUTH CAROLINA ) DEVELOPMENT AGREEMENT BY AND
BETWEEN CITY OF GREENVILLE AND
FLOURNOY DEVELOPMENT, INC.

N N

COUNTY OF GREENVILLE

This DEVELOPMENT AGREEMENT (the “Agreement”) is made and entered into this the
day of , 2020, by and between the CITY OF GREENVILLE, a municipal corporation under
the laws of South Carolina (the “City”’), and FLOURNOY DEVELOPMENT, INC. (the “Developer”).

WHEREAS, the Developer is the owner of property located on Woods Crossing Road and
Congaree Road in the City of Greenville, South Carolina , said property being further described as Tax Map
Number 0260000100400 and shown on Exhibit A, attached hereto and incorporated herein (the
“Property”); and

WHEREAS, the Developer will invest approximately $42,000,000 to develop 321 multi-family
units and 22,000 square feet of commercial space on the Property (the “Project”); and

WHEREAS, the City has identified a need to upgrade the intersection of Woods Crossing Road
and Congaree Road in order to meet the needs of existing and future development; and

WHEREAS, as part of the aforementioned needed intersection infrastructure improvements, the
City desires to install a mast arm traffic signal at said intersection; and

WHEREAS, the City desires to see the Property developed into a commercially viable business
which is a material inducement to the City’s financial participation in the Project; and

WHEREAS, the Developer desires to design and construct improvements consisting of the
installation of a mast arm traffic signal at the aforementioned intersection (the “Mast Arm Signal”) and
other public infrastructure improvements for the Project as more fully set forth in Exhibit B, attached hereto
and incorporated herein (collectively, the “Intersection Improvements”) and the City has agreed to provide
no more than $258,289 in reimbursement to the Developer in furtherance of the Mast Arm Signal per the
schedule of values as more fully set forth in Exhibit C, contingent upon the receipt of grant funding from
the Greenville Water System in said amount.

NOW THEREFORE, in consideration of and for the mutual exchange of promises herein set forth,
and intending to be legally bound thereby, the City and the Developer do hereby covenant and agree as
follows:

1. Developer Contributions and Commitments:

(a) Project Investment and Construction of the Intersection Improvements. The Developer
will develop 321 multi-family units and 22,000 square feet of commercial space on the
Property. The Developer will invest approximately $42,000,000 in the Project which
includes approximately $3,400,000 in Intersection Improvements.

The Developer will create the construction documents, bid the construction of, and install
the Intersection Improvements. The Developer shall be responsible for all costs associated
with the Project and the Intersection Improvements with the exception of the City
reimbursement payment under Section 2 below.
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(b) Insurance. The Developer shall procure and maintain, at its sole cost, the following
types and levels of insurance for any claim or loss (including attorney’s fees) arising
out of, or related in any manner to, the Intersection Improvements in commercially
reasonable amounts, but in no event less than:

Minimum Coverages and Limits:

1. General Liability $1,000,000 per occurrence
2. Automobile Liability $1,000,000 per occurrence
3. Workers” CompensationStatutory Limits
4, Employer’s Liability $500,000/$500,000/$500,000
5. Environmental / Pollution
Liability $1,000,000 per occurrence

Said insurance shall remain in place until such time as the Intersection Improvements are
completed and accepted by the City in writing. Thereafter, the Developer (as well as its
successors and assigns) shall continuously maintain General Liability insurance in the
aforementioned amounts insuring against any claim or loss (including attorney’s fees)
arising out of, or related in any related manner to, the design or construction of the
Intersection Improvements. Certificates showing proof of General Liability insurance
required hereunder shall be submitted to the City’s Risk Manager via email at
inscerts@greenvillesc.gov prior to commencement of construction of the Public
Improvements and annually thereafter. It shall also be an affirmative obligation upon the
Developer (as well as its successors and assigns) to advise the City’s Risk Manager via e-
mail inscerts@greenvillesc.gov within two days of the cancellation or substantive change
of any insurance policy set out herein, and failure to do so shall be construed to be a breach
of this Agreement. The General Liability policy is to contain or be endorsed to name City,
its officers, officials, agents and employees as additional insureds as respects the liability
arising out of the activities performed under this Agreement. Such coverage shall be
primary and shall apply separately to each insured against whom claim is made or suit is
brought, except with respect to the limits of the insurer’s liability. Insurance is to be placed
with insurers with a current A.M. Best’s rating of not less than A:VII and licensed to do
business in the State of South Carolina, unless otherwise approved by the City; and the
Developer shall not self-insure in satisfaction of the insurance requirements set out herein
without the express written consent of City. Upon dedication and acceptance of the
Intersection Improvements, the City shall maintain public liability insurance covering the
public property upon which the Intersection Improvements are installed in accordance with
the City’s standard program of insurance, but in no event less than One Million Dollars
($1,000,000) per occurrence/aggregate, naming the Developer and its successors and
assigns as additional insureds, in accordance with the Agreement.

(b) Surety Bonds. The Developer shall ensure adequate performance and payment
bonds are procured and maintained with respect to all work comprising the Intersection
Improvements until such time as they are complete and lien waiver(s) obtained. The City
will accept in lieu of a Surety Bond, reasonable evidence of Developer’s available funds to
complete the Intersection Improvements, including but not limited to either a letter of credit
or cash bond in form and substance reasonably satisfactory to the City.

(c) Additional Right-of-Way/Easement Acquisition. It is anticipated that the Intersection
Improvements will be constructed entirely within existing public right-of-way. In the
unlikely and unanticipated event that additional right-of-way and/or easements must
be acquired from third-party property owners in order to accommodate the construction
of the Intersection Improvements, the Developer shall, at its sole expense: (i) obtain
such right-of-way or easement(s) and (ii) dedicate or cause the dedication of all such
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right-of-way to the City. All right-of-way instruments shall be in a form acceptable to
the City in its sole reasonable discretion.

2. City Contributions and Commitments:

(a) Subject to satisfaction of the contingencies set forth below in Section 2(b), upon
construction, completion, and dedication of the Intersection Improvements by the
Developer to the City, and the City’s acceptance of said dedication, the City shall
reimburse the Developer for the actual cost of the design, manufacture and installation
of the Mast Arm Signal in an amount up to, but not to exceed, $258,289.

(b) Reimbursement Contingencies. Reimbursement is contingent upon the City’s receipt
of grant funding from the Greenville Water System in the amount of $2589,289 and
the appropriation of funds by City Council. In addition, no reimbursement shall be
provided to the Developer without detailed substantiation of the actual costs incurred
for the design, manufacture and installation of the Mast Arm Signal. At a minimum,
such detail shall include the schedule of values submitted to the Developer by any
design professional and by any other contractor performing design, construction or
other services necessary for the completion said Intersection Improvements. The City
may make reasonable requests for additional substantiation in establishing compliance
with the Agreement. Actual costs do not include any of the following actual or
allocated costs of the Developer: personnel costs, overhead costs, interest expense,
costs associated with right-of-way or easement acquisition.

(c) Upon dedication and acceptance, the City will own, operate, and maintain the
Intersection Improvements as part of its public rights of way and traffic signal
infrastructure.

4. Reimbursements Subject to Standard of Reasonableness. Those costs which are to be reimbursed
or paid as consideration by the City must be reasonably incurred and substantiated in accordance with City
of Greenville Procurement Procedures III (J), as more fully set forth in Exhibit D, attached hereto and
incorporated herein, applicable to public private partnerships. The Developer’s procurement practices
therefore shall adhere to principles of fairness, efficiency, and value for the use of public funds, and must
provide for competitiveness, even though bids may not be necessary.

5. Term. This Agreement is effective as of the date set forth above and shall terminate upon the later
of the following events: (a) the acceptance of the Intersection Improvements by the City or (b) the
Developer’s receipt of the reimbursement pursuant to Section 2 above.

6. Compliance with Law. Design, construction and operation of the Intersection Improvements shall
be performed in a good, safe and workmanlike manner and in accordance with all applicable laws, rules,
orders, ordinances, regulations and legal requirements of all governmental entities, agencies or
instrumentalities relating to the development, use or condition of the Property and any improvements
constructed thereon including, without limitation, Titles II and III of the Americans with Disabilities Act
(as amended), all building code and zoning requirements then in effect.

7. Assignment. The Developer may not assign its rights and obligations under the Agreement to third
parties without advance written consent by the City, which such consent shall not be unreasonably withheld.

8. Modification. No modification, amendment or waiver of any provision of the Agreement shall be
binding upon the parties unless the same is first reduced to writing in a document having the same formality
as the Agreement and executed by the duly authorized officer for each party. Minor modifications can be
made by the City Manager on behalf of the City, it being agreed that reasonable extensions of time may be
granted without City Council approval.
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9. Merger of Negotiations. This Agreement constitutes the entire agreement between the parties. All
prior negotiations and representations of both parties are merged into the Agreement, and no prior
statement, whether written or oral, shall be binding upon either party unless reduced to writing and
contained in the Agreement.

10. Applicable Law. The Agreement shall be subject to, and interpreted under, the laws of the State of
South Carolina. Any dispute arising out of, or related in any manner to, the Agreement or the Project must
be brought in the Greenville County Court of Common Pleas following the exhaustion of any and all
available administrative remedies.

11. Execution Required. This Agreement shall be null and void if not executed by the Developer and
presented to the City within ninety (90) days of passage of the adopting ordinance.

12. No Joint Venture. The parties acknowledge the City is acting solely in a governmental capacity in
expanding/enhancing the City’s public infrastructure and spaces, in approving the Agreement and in
providing any other approvals related to the Project. Accordingly, the parties further acknowledge that no
joint venture is intended or created between the Developer and the City, and the parties expressly disclaim
the same.

13. Indemnification. The Developer shall indemnify, defend and hold harmless the City, as well as its
officers, officials and employees, from and against all claims of any nature whatsoever, at law or in equity,
arising out of, or related in any manner to the Developer’s obligations under this Agreement or relating to
the Project including, but not limited to, injuries or damages allegedly attributable to the design and
construction of the Intersection Improvements, excluding only those claims resulting from the gross
negligence or willful misconduct of the City, its officers, officials and/or employees. This provision shall
survive the expiration of the term of this Agreement or the earlier termination of this Agreement.

14. Notice. All notices and communications hereunder shall be in writing and shall be delivered
personally or sent by certified mail, return receipt requested, addressed to the parties as follows:

CITY: With a copy to (which shall not constitute notice):
City of Greenville City of Greenville

Attention: City Manager Attention: Economic Development Director

206 S. Main Street 206 S. Main Street

P.O. Box 2207 P.O. Box 2207

Greenville, SC 29602 Greenville, SC 29602

Phone: 864.467.5700 Phone: 864.467.4404

DEVELOPER:

[INSERT CONTACT INFO HERE)]

15. Miscellaneous. 1f any part or provision of this Agreement is held invalid or unenforceable under
applicable law, such invalidity or unenforceability shall not in any way affect the validity or enforceability
of the remaining parts and provisions of this Agreement. The waiver of a breach of this Agreement by
either party shall not operate as a waiver of any subsequent breach, and no delay in acting with regard to
any breach of this Agreement shall be construed to be a waiver of the breach. Headings are inserted for
convenience only and shall not be considered for any other purpose. All exhibits referenced above
(including all attachments thereto) are attached hereto and incorporated herein as part of the Agreement.

[SIGNATURES FOLLOW]
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WHEREFORE, in consideration of the foregoing, the parties do bind themselves by terms and
conditions of the Agreement by providing below the signature of their authorized officers.

WITNESSES: CITY OF GREENVILLE
BY:
John F. McDonough
ITS:
City Manager
WITNESSES: FLOURNOY DEVELOPMENT, INC.
BY:

ITS:
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STATE OF SOUTH CAROLINA )
) ACKNOWLEDGEMENT
COUNTY OF GREENVILLE )
The forgoing instrument was acknowledged before me this  day of , 2020, by
as of CITY OF GREENVILLE.
Notary Public for South Carolina Printed Name of Notary Public
My Commission Expires:
STATE OF SOUTH CAROLINA )
) ACKNOWLEDGEMENT
COUNTY OF GREENVILLE )
The forgoing instrument was acknowledged before me this  day of , 2020, by as
of FLOURNOY DEVELOPMENT, INC.
Notary Public for South Carolina Printed Name of Notary Public

My Commission Expires:
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DEVELOPMENT AGREEMENT
From: FLOURNOY DEVELOPMENT, INC.
To: CITY OF GREENVILLE

APPROVED AS TO FORM:

City Attorney

REVIEWED BY:

Economic Development Director

Public Works Director

OMB Director

Risk Manager

City Engineer
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SCHEDULE OF EXHIBITS

EXHIBIT A
Property Map

.ﬁgime Property Map

Legend

Parcels with Ownership
0 city of Greenville Limits
2019 Aerial Photography

Notes
TMS 0260000100400

400 0 200 400Feet This map is user generated from the City of Greenville's MapIT 2.0 intranet
— 3 7 mapping site and is for general reference only. Data layers that appear on

5 this map may or may not be accurate, current, or otherwise reliable and
NAD_1983_HARN_StatePlane_Scuth_Carolina_FIPS_3900_Feet_Intl should be appropriately used with caution. Contact the GIS Division for all
©City of Greenville, SC  Date Created: ~ 3/17/2020 questions pertaining to the MapIT 2.0 program and data.
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EXHIBIT B
Intersection Improvements

Flournoy WOODS CROSSING MULTIFAMILY DYNJ\N_l |_{
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